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Background

The COVID-19 virus is upon us and wreaking havoc with the Australian economy.  Accountants and tax agents are at 
the fore-front of delivering the Government’s stimulus packages.  

On 8 April 2020, the Federal Government introduced into parliament the following bills:

• Coronavirus Economic Response Package (Payment and Benefits) Bill 2020

• Coronavirus Economic Response Package Omnibus (Measures No. 2) Bill 2020

In addition, there were two appropriation bills introduced.  All of these bills were passed by both houses of parliament 
on 8 April 2020 and received Royal Assent on 9 April 2020.

In summary, the legislation:

• Amends the Fair Work Act to support the practical operation of the JobKeeper scheme in Australian workplaces.  
This includes the enabling of employers to issue “JobKeeper enabling directions”.  The legislation also provides 
employers and employees flexibility around annual leave arrangements and days and times of work in addition to 
other measures.

• Provides a framework in which the Treasurer may make rules (“The Rules”) concerning the implementation of the 
JobKeeper scheme.  These Rules are a legislative instrument.

• Provides for eligible employers to pay eligible employees a JobKeeper payment of $1,500 per fortnight.

• Provides for the administration of the JobKeeper scheme by the Commissioner of Taxation.

The purpose of the JobKeeper scheme is to support businesses in retaining staff by continuing to pay them, despite 
suffering a significant business downturn.  The Government considers that this scheme will assist businesses to regain 
momentum once the COVID-19 crisis has passed.

Abbreviations 

The Rules Exposure Draft “Coronavirus Economic Response Package 
(Payments and Benefits) Rules 2020”

The Payments and Benefits Act Coronavirus Economic Response Package (Payments and 
Benefits) Act 2020
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JobKeeper fortnight

The Government has chosen to administer the JobKeeper scheme using a fortnightly time period.  This is referred to as 
the “JobKeeper fortnight”. Under the rules, each of the following is a JobKeeper fortnight:

• The fortnight beginning on Monday 30 March 2020;

• Each subsequent fortnight, ending with the fortnight ending on 27 September 2020.

The scheme operates by having eligible employers paying eligible employees at least $1,500 per JobKeeper 
fortnight.  This does not mean that an employer needs to change its pay period if it does not pay its employees on a 
fortnightly basis or if the employer does pay its employees on a fortnightly basis on a fortnight that is different from 
the JobKeeper fortnight.  If an employer pays its employees over a longer period than a fortnight (say a month), the 
monthly payments are apportioned to the JobKeeper fortnights on a reasonable basis.

Despite the fact that the Payments and Benefits Act provides for a “prescribed period” between 1 March 2020 and 
31 December 2020, the Rules only provide for JobKeeper payments up to the fortnight ending 27 September 2020.  
Whether this period will be extended, remains to be seen.

Transitional provisions

For the first two JobKeeper fortnights, there is a transitional provision with regard to entitlement.  Entitlement usually 
arises for those JobKeeper fortnights and later fortnights in which eligible employers are registered under the scheme 
prior to the end of a JobKeeper fortnight.  There is a transitional exception to this for the month of April 2020.  In April 
2020 employers may register by 26 April and if they meet the eligibility rules receive JobKeeper payments for eligible 
employees for JobKeeper fortnights in the two JobKeeper fortnights commencing from 30 March 2020.
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The decline in turnover test

To be eligible to apply for the JobKeeper payment, an entity (which can include a sole trader) must have a projected 
decline in turnover to at least the extent of the applicable percentage for that entity.  The applicable percentages for 
different types of entities are:

An ACNC-registered charity1 15%

Either:

• The entity’s aggregated turnover for the income year in which the test time occurs is 
likely to exceed $1 billion; or

• The entity’s aggregated turnover for the previous year exceeds $1 billion.

50%

Neither of the above 30%

The entity will satisfy the decline in turnover test if the answer to the following question is “yes”.

Has the entity’s projected GST turnover for a turnover test period in which the test time occurs fallen short (the shortfall) 
of the entity’s current GST turnover for a relevant comparison period (the comparison turnover)?

Once an entity satisfies the decline in turnover test, it does not need to retest its turnover in later periods.

This will now be discussed in detail, but before this, an important point needs to be made.

The point is that the period in relation to which an entity lodges its Business Activity Statement is, seemingly, irrelevant 
to the calculation of the decline in turnover.  This is surprising due to statements that have been made about the way 
this is to be calculated on the Treasury website.  

Whether the entity lodges its BAS on an annual, quarterly or monthly basis is irrelevant in determining the turnover 
decline.  Every entity is given 9 time periods in which to make the comparison.  If, for one of those time periods, the 
downturn in turnover is projected to be equal to or more than the applicable percentage for that type of entity, the 
entity will satisfy the decline in turnover test.  This will be explained further below.

Projected GST turnover

The government has decided to use a concept in the GST law to determine the amount of projected turnover, but with 
some modifications.  The concept used is the “projected GST turnover” in a “turnover test period”.

A “turnover test period” must be:

• A calendar month that ends after 30 March 2020 and before 1 October 2020; or

• A quarter that starts on 1 April 2020 or 1 July 2020.

It will be seen that this provides 9 turnover test periods – the seven monthly periods between 31 March 2020 and 30 
September 2020 and the two quarterly periods commencing 1 April 2020 and 1 July 2020.  Any entity, no matter 
how frequently it lodges its BAS, can use any one of these 9 periods to undertake the comparison as part of the 
turnover decline test.  The Rules modify what is projected GST turnover as set out in the GST law2.  Subsection 188-
20(1) with these modifications reads as follows:

1 Other than a Table A or Table B provider within the meaning of the Higher Education Support Act 2003 (public or private 
universities) or a school.

2 Section 188-20 A New Tax System (Goods and Services Tax) Act 1999



Tax and Super Australia© 7Tax and Super Australia©

 

JobKeeper Rules |

Your projected GST turnover at a time during a particular period is the sum of the values of all the supplies that you 
have made, or are likely to make, during that period, other than:

• Supplies that are input taxed; or

• Supplies that are not for consideration (and are not taxable supplies under s72-53); or

• Supplies that are not made in connection with an enterprise that you carry on.

The “value” of a supply is its GST exclusive amount4.

It should be noted that the existence of a GST group is disregarded.  That is, each entity determines its own projected 
GST turnover, whether it is a member of a GST group or not.

GST technical issue

There is a (highly) technical issue with regard to the use of “projected GST turnover” from the GST law that should be 
appreciated.  In practice, this issue may be ignored, but it does need to be understood.  The issue arises because of the 
way Australia decided to enact its GST law.  

The Australian GST law collects GST when a supply is “attributed” to a tax period.  In most cases, GST is not collected 
when a supply is made.  Rather, the law adopts the approach of treating GST taxpayers as being on a cash basis or 
a non-cash basis and, using those two attribution characteristics, “attributes” a supply to a particular tax period.  This 
attribution causes the GST liability to arise for a supplier in that tax period.  This may, or may not, be in the period that 
the supply was made.  However, this is not the approach that is used in the definition of “projected GST turnover”.

In the definition of “projected GST turnover”, the time at which a supply is made (or is likely to be made) is taken into 
account.  Whether an entity would account for those supplies on a cash or non-cash basis is not relevant to the idea 
of projected GST turnover.  The provision refers to “the values of all the supplies that you have made, or are likely to 
make, during that period”.  This places the emphasis on the making of the supply and not when that supply would be 
attributed to a tax period, as is used when a BAS is lodged.

Why is this important to know?  Because, when estimating the projected GST turnover for a period, it is not, technically, 
the value of taxable supplies on which you will pay GST that you need to estimate.  That would be the value of the 
taxable supplies that are attributed to that period. Rather, what the rules require is that you estimate the value of the 
taxable supplies that you expect to make in that period.  Time of attributions and time of supply are two different 
concepts.

For many GST taxpayers this may not make a lot of difference.  However, for others, it could make a significant 
difference depending on whether the GST registered entity is on a cash basis or a non-cash basis.  For example, due 
to the effects of COVID-19, if a GST registered entity is on a cash basis for GST, there may be little cash flow coming to 
that entity.  This would result in a low amount of GST being paid.  However, the entity might be making a high value of 
supplies during the period in question, even though they are not being paid.

GSTR 2001/7, paragraph 24 states in its discussion of “projected GST turnover”: “When a supply is made, it is 
determined in each case by reference to the terms of the particular contract, if applicable, and the nature of the 
supply”.  Note that no reference is made to whether the entity lodges its activity statements on a cash or non-cash 
basis.  It is clear that the ATO considers that this provision refers to the actual time of the making of the supply and not 
when the supply is attributed to a tax period.

3 This provision deals with supplies to an associate that is without consideration.
4 Section 9-75(1) A New Tax System (Goods and Services Tax) Act 1999
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  Example  

Aldrin conducts a legal practice in his own name.  He lodges his BASs on a cash basis.  In the quarter 

ended 30 June 2019, the taxable supplies that he reported in that period were $60,000.  This was 

based on receiving $60,000 of cash in that quarter.  In that quarter, he sent out $70,000 of invoices.

Aldrin is now considering whether to claim the JobKeeper payment in relation to his business.  In 

the June 2020 quarter, he predicts that he will send out invoices to a total value of $50,000 but due 

to the COVID-19 pandemic, he predicts that he will receive only $10,000 in cash in that quarter.

If Aldrin bases his decline in value calculation purely on his cash receipts in the June 2019 and 

June 2020 quarters, because that is how he accounts for GST, he will have clearly satisfied the test 

of having a greater than 30% decline in turnover.  However, if he says that the value of his supplies 

made in those quarters is $70,000 and $50,000 respectively, because that is the value that he has 

billed his clients, he will not satisfy the more than 30% decline criteria.

How will this issue be dealt with in practice?

Although this technical issue exists, perhaps in the spirit of trying to get the stimulus package working not much will be 
made of it.  We suspect that most businesses will use the value of their June 2019 supplies that were declared in the 
BAS for that quarter (whether cash or non-cash) and predict the value of their June 2020 quarter supplies on the same 
basis.  The nuances discussed above may not be of much importance in the grand scheme of what the government is 
trying to do.  Nevertheless, you should appreciate the issue as it could become important if a client was audited by the 
ATO in relation to the JobKeeper incentive.  (But also see the comments under “Current GST turnover”).

The Explanatory Statement to the Rules states the following on page 8:

“Accordingly, for example, a business can make the comparison by comparing the whole of the month 
of March 2020 with March 2019, or by comparing the quarter beginning on 1 April 2020 with the 
quarter beginning on 1 April 2019.  These periods align with the reporting periods for which GST 
registered businesses submit GST returns on their business activity statement and allow the Commissioner 
to examine changes in GST turnover that is reported.”

That statement seems to indicate that BASs will be used to check comparisons.  This is probably what will happen in 
practice.  Nevertheless, the technical points made above indicate that what is put in a BAS is not necessarily relevant 
to the decline in turnover test.

Other issues

Section 188-25 of the GST law is also worth noting when calculating projected GST turnover.  This section provides 
that in undertaking the calculation, you are to disregard:

• Any supply made, or likely to be made, by you by way of transfer of ownership of a capital asset of yours; and

• Any supply made, or likely to be made, by you solely as a consequence of:

• Ceasing to carry on an enterprise; or

• Substantially and permanently reducing the size or scale of an enterprise.

Current GST turnover

The definition of “current GST turnover” is amended in much the same way as projected GST turnover.  However, there 
is one difference that enforces the view about the way projected GST turnover (and current GST turnover), mentioned 
above, is to be calculated.  
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We are told in the rules that “for calculating current GST turnover, subsection 188-15(1)5 is to be applied at the end 
of the period”.  This seems to support the view that you do not simply determine the value of supplies based on what 
was disclosed in the BAS for the June 2019 quarter.  Rather, by being directed to apply the section “at the end of 
the period” the rules seem to clearly contemplate that entities will go back in time to 30 June 2019 and determine its 
“current GST turnover” for the period as at that date.  If parliament wanted a business to use the figures from the BAS 
it had lodged for June 2019, it would have been easy to make this a requirement.  However, there is no mention in the 
rules about the activity statements that businesses have lodged.

GST-free supplies

If a business has GST-free supplies, s188-30 requires that the value is to be 11/10 of what would be the value of 
the supply if it were a taxable supply.  That is, when determining the value of GST-free supply for the purposes of 
projected and current GST turnover, GST-free supplies need to be grossed-up by the GST.

Are the calculations done on an accruals or cash basis?

Many accountants are wondering whether the calculation of the decline in turnover should be calculated using a 
cash or accruals basis.  In our view, that question is not relevant.  This is because the GST legislation, when referring 
to projected and current GST turnover, refers to the value of supplies made, or likely to be made in the period.  The 
process is:

• Determine what supplies have been made or are likely to be made during period.

• Determine the value of those supplies and sum the values.

The question of whether the amounts should be accounted for on a cash or accruals basis does not arise in the above 
process.  

Deductible Gift Recipients

For Deductible Gift Recipient entities there are special rules to cater for their situation.  Because these entities receive 
gifts, there is no supply within the meaning of the GST law.  Accordingly, for each gift the entity receives, the rules treat 
the entity as making a supply in the period for consideration for a value that is equal to the amount of money received 
or the market value of the property received as a gift.

Is the cash flow boost in the calculation?

For those entities that will receive the cash flow boost, should the receipt of those amounts be included in the projected 
GST turnover?  We are reasonably sure that it is not supposed to be, however, the issue turns on whether the entity is 
making a taxable supply when the cash flow boost monies are received or at another time.

The reason that this is a concern is because of the extremely wide definition of “supply6” in the GST law.  There is a 
strongly arguable case that the cash flow boost is subject to GST if the entity receiving it is registered or required to be 
registered for GST.  There is nothing in the legislation that specifically addresses this issue.  There are amendments to 
the income tax law that makes the cash flow boost non-assessable non-exempt income but there are no amendments 
to the GST law specifically exempts the cash flow boost from GST.  

5 A New Tax System (Goods and Services Tax) Act 1999
6 Section 9-10 A New Tax System (Goods and Services Tax) Act 1999
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There is a statement in the Explanatory Memorandum to the rules that says:

“Goods and services tax does not apply in relation to JobKeeper payments made to employers because the payments 
are not consideration for supplies made by employers to the Government.”  However, there is no specific provision in 
the Rules or the legislation that says this.  

One would think that similar logic would apply to the cash flow boost, however, there is no similar statement in 
relation to the cash flow boost in the explanatory memorandum for the cash flow boost legislation.  Further, there is no 
amendment to the GST law to cater for the cash flow boost.

We have raised this issue with the Tax Practitioners Stewardship Group.

The alternative test for determining decline in turnover

The Commissioner is given power under the Rules to determine alternative tests for the decline in turnover.   This is 
intended to apply to situations that do not fit neatly into the standard comparison of a period that is 12 months apart.  
For example, this is intended to apply to start-up businesses and to other businesses that might have an unusually 
high or low turnover due to particular circumstances.  The Commissioner may, by legislative instrument, determine 
alternative tests.  The Commissioner has not yet issued any such instrument.

Employer entitlement to the JobKeeper payment

An employer is eligible to receive a JobKeeper payment for an individual for a fortnight if 7:

• The fortnight is one that begins on 30 March 2020 or is one of the subsequent fortnights that ends no later than 27 
September 2020; and

• The employer qualifies for the JobKeeper scheme at or before the end of the fortnight (see below); and

• The individual is an eligible employee of the employer for the fortnight (see below); and

• The employer has paid the necessary wages for the individual for the fortnight (see below); and

• The employer has notified the Commissioner in the approved form at or before the end of the second JobKeeper 
fortnight (if the entitlement is for the first or second JobKeeper fortnight) or the end of the fortnight for any other 
fortnight during the JobKeeper fortnight periods; and

• The employer has given information about the entitlement for the fortnight, including details of the individual, to the 
Commissioner in the approved form; and

• The employer has not notified the Commissioner in the approved form that the employer no longer wishes to 
participate in the JobKeeper scheme.

An entity cannot be entitled to a JobKeeper payment on behalf of an individual if another entity is entitled to the 
payment on behalf of the same individual.

7  Subsection 6(1) of the Rules
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When an entity qualifies for the JobKeeper scheme

An entity qualifies for the JobKeeper scheme at a particular time if:

• On 1 March 2020, the entity carried on a business in Australia, or was a non-profit body that pursued its objectives 
principally in Australia; and

• The entity satisfies the decline in turnover test at or before the time (discussed above).

Nevertheless, an entity does not qualify for the JobKeeper scheme at a time if:

• The entity is subject to the Major Bank Levy; or

• The entity is an Australian government agency; or

• The entity is a local governing body; or

• The entity is a sovereign entity; or

• If the entity is a company – a liquidator or provisional liquidator has been appointed in relation to the company; or

• If the entity is an individual – a trustee in bankruptcy has been appointed to the individual’s property.

Once an employer decides to participate in the JobKeeper scheme and their eligible employees have agreed to 
be nominated by the employer, the employer must ensure that all of these eligible employees are covered by their 
participation in the scheme.  This includes all eligible employees who are undertaking work for the employer or have 
been stood down.  The employer cannot select which eligible employees will participate in the scheme.  However, an 
employee can choose not to be involved with the scheme with a particular employer (see below).

Eligible employees

The Rules provide that an eligible employee of an employer for a JobKeeper fortnight is a person who satisfies the 
following requirements:

• On 1 March 2020:

• The person was aged 16 years or over;

• The person was an employee other than a casual employee of the employer, or was a long-term casual 
employee of the employer; and

• The person was an Australian resident (within the meaning of s7 of the Social Security Act 1991) or was 
a resident of Australia for the purposes of the Income Tax Assessment Act 1936 and was the holder of a 
Subclass 444 (Special Category) visa.

• At any time during the fortnight:

• The person is an employee of the employer;

• The person is not excluded from being an eligible employee.  The exclusions relate to recipients of parental 
leave pay and dad and partner pay under the Paid Parental Leave Act 2010, and specified recipients of 
workers compensation.

There is also a requirement that eligible employees have provided a notice to their employer agreeing:

• To be nominated by the employer as an eligible employee under the JobKeeper scheme as the employer with which 
the employee will participate in the JobKeeper scheme;

• That they confirm they have not agreed to be nominated by another employer; and

• That they do not have permanent employment with another employer if they are employed as a casual employee 
with this employer.
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Individuals with one or more full time or part time jobs are free to nominate any one of those full time or part time jobs.  
Similarly, individuals with multiple long-term casual jobs can nominate any one of those casual jobs.

The wages payment condition

To be eligible for the JobKeeper payment, an employer must have already passed on the $1,500 fortnightly payment 
to its eligible employees in full.

In a particular fortnight, the employer is required to total the following amounts:

• The salary, wages, commission, bonus or allowances paid to an individual; and

• Tax withheld from those amounts; and

• Contributions to a superannuation fund or an RSA that are part of a salary sacrifice arrangement; and

• Amounts that have not been paid to the individual but have been dealt with on the individual’s behalf in agreement 
with the individual.

If these amounts equal or exceed $1,500, the wages payment condition is satisfied.

Non-employee business participants

Sole traders, partners in partnerships, beneficiaries in trusts, shareholders of companies and directors of companies 
can participate in the JobKeeper scheme – but only one per entity.  This applies whether or not the business has other 
employees.  To be eligible for this:

• The entity must satisfy all the conditions that have previously been discussed; and

• The entity must have held an ABN on 12 March 2020 or a later time allowed by the Commissioner; and

• The entity included an amount in its assessable income for the 2018-19 income year and the Commissioner had 
notice on or before 12 March 2020 (or a later time allowed by the Commissioner) of this amount OR the entity made 
a taxable supply in a tax period that applied to it that started on or after 1 July 2018 and ended before 12 March 
2020 and the Commissioner had notice on or before 12 March 2020 (or a later time allowed by the Commissioner) 
that the entity had made the taxable supply.

• For the taxable supply condition, it is assumed that the entity is registered for GST and that all supplies were taxable 
supplies.

In relation to the individual:

• The individual must not be employed by the entity during the fortnight; and

• The individual is actively engaged in the business carried on by the entity; and

• The individual is a sole trader, a partner in a partnership, an adult beneficiary or a trust or a shareholder or a 
director of a company, as the case requires.

On 1 March 2020:

• Must be aged 16 years or over; and

• Was an Australian resident (as defined).

An individual is excluded in relation to parental leave pay, dad and partner pay and workers compensation, as 
previously discussed for eligible employees.
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Notification and information requirements

Australian Taxation Office

Register interest

Information to ATO

Election to 
participate in 
JobKeeper

Information 
about the 
entitlement for 
the fortnight

Current GST  
turnover for the 
month and  
projected GST 
turnover for 
the following 
month

Within 7 days of the 
end of the month

The employer can later decide not to participate in the JobKeeker 
scheme and give a notice to the ATO to that effect.

Employer

Employee or  
business participant

Note: if this is a sole trader, the 
nomination form is sent to the 
Commissioner

Employer or entity

Notify within 7 days 
of giving notice to the 
ATO

Agrees to be 
nominated as an 
eligible employee
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Record keeping requirements

An entity is not entitled, and is taken never to have been entitled, to a JobKeeper payment in respect of a period unless 
the entity has complied with the pre-payment record keeping requirements and the post-payment record keeping 
requirements8.  The Commissioner is empowered to determine that an entity is not required to meet the requirements.

The pre-payment record keeping requirements are that the entity must keep records that enable the entity to 
substantiate any information that the entity provided to the Commissioner in relation to the JobKeeper payment before 
the entity was paid the payment.

The post-payment records are to be set out in the Rules.  Currently the Rules do not contain any requirements for record 
keeping.

Overpayments

As you would expect there are provisions that require overpayments of the JobKeeper payments to be repaid to the 
ATO with General Interest Charge.

Superannuation contribution obligations

No superannuation contributions are required in respect of the JobKeeper payments made to employees.  However, to 
the extent an employee is being paid what they were formerly paid, superannuation contributions at the rate of 9.5% 
will be required.

If an employee has been stood down, such that the employee is only receiving JobKeeper payments, no 
superannuation contributions are required.

Anti-avoidance provisions

Under the Payments and Benefits Act9, there is a “Part IVA like” anti-avoidance provision that empowers the 
Commissioner to determine that the JobKeeper scheme does not apply and has never applied to an entity.  The 
Commissioner is empowered to do this if he is satisfied that a scheme has been carried out and it would be concluded 
(having regard to certain matters) that any participants entered into or carried out the scheme, or any part of the 
scheme, for the sole or dominant purpose of achieving either:

• Making an entity entitled to the JobKeeper payment; or

• Increasing the amount that an entity is entitled to under the JobKeeper scheme.

8 Subsection 14(1) Payments and Benefits Act
9 Section 19
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Amendments to the Fair Work Act 2009

Tax & Super Australia cannot comment on amendments to the Fair Work Act 2009 as we are not qualified to do 
so.  However, we repeat here what is contained in s789GA of that Act with regard to the purpose of the coronavirus 
amendments to that Act.  Members should seek advice on employment related matters from an appropriately qualified 
employment adviser.

“The purpose of this Part is to assist employers who qualify for the JobKeeper scheme to deal with the economic impact 
of the Coronavirus known as COVID-19.

This Part authorises an employer who qualifies for the JobKeeper scheme to give a JobKeeper enabling stand down 
direction to an employee (including to reduce hours of work).

This Part authorises an employer who qualifies for the JobKeeper scheme to give a direction to an employee about:

• The duties to be performed by the employee; or

• The location of the employee’s work.

This Part authorises an employer who qualifies for the JobKeeper scheme and an employee to make an agreement in 
relation to:

• The day or times when the employee is to perform work; or

• The employee taking annual leave, including at half pay.

This Part provides that an employer who qualifies for the JobKeeper scheme must consult an employee (or a 
representative of the employee) before giving a direction.

The Part provides that:

• A direction given by an employer who qualifies for the JobKeeper scheme to an employee does not apply to the 
employee if the direction is unreasonable in all of the circumstances; and

• A direction given by an employer who qualifies for the JobKeeper scheme to an employee in relation to the duties to 
be performed by the employee, or the location of the employee’s work, does not apply to the employee unless the 
employer reasonably believes the direction is necessary to continue the employment of one or more employees of 
the employer.

This Part provides for other safeguards relating to directions given by employers who qualify for the JobKeeper 
scheme, including a rule that the Part will at all times operate subject to listed laws.

The Part provides that the FWC may deal with a dispute about the operation of this Part.”
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Questions and answers

Here are a number of the commonly asked questions that Tax & Super Australia have received regarding the 
JobKeeper subsidy.

April payroll

Q  I have missed paying 
some of my employees 

the minimum $1,500 in the first 
JobKeeper fortnight.  Can I still 
apply for JobKeeper for that first 
fortnight?

A We think so.  There is a transitional extension on the ability of an employer to 
elect to be part of JobKeeper.  For an entitlement arising in the first or second 

JobKeeper fortnight, the election to be part of JobKeeper can be lodged by the end 
of the second JobKeeper fortnight (26 April).  

There is a transitional payment rule10 for the first 2 JobKeeper fortnights.  This states 
that the Commissioner may pay the JobKeeper payment for the first and second 
JobKeeper fortnights if the Commissioner is satisfied, on the basis of information 
provided in the approved form, that it is reasonable in the circumstances to pay the 
JobKeeper payment. Also, the Commissioner has a discretion11 to permit an event 
(e.g. the late payment of wages) to be included in another JobKeeper fortnight.  

At the time of writing, we have no information as to how the Commissioner will apply 
these provisions in practice.

Timing of payment

Q Does a business have to 
wait until it lodges its BAS 

before it gets JobKeeper payments 
from the ATO?

A No.  The Rules state12 that the Commissioner must pay the JobKeeper payment 
no later than the later of:

• 14 days after the end of the calendar month in which the fortnight ends; and

• 14 days after the Commissioner is satisfied that the requirements13 of JobKeeper 
have been satisfied.  The Commissioner has discretion to conclude that the 
requirements have been satisfied in certain circumstances.

Never lodged a BAS

Q A sole trader has an ABN 
but has never lodged a BAS 

because it is not registered for 
GST and does not deduct PAYG 
withholding.  Can the entity claim 
JobKeeper for the owner of the 
business?

A  First, it should be remembered that only one JobKeeper payment can be 
claimed for one individual.  If the individual has another source of income, other 

than the business, the JobKeeper payment may have been claimed for the individual 
by another entity.

On the assumption that the individual satisfies all of the requirements, including being 
actively engaged in the business, there can be a claim for JobKeeper provided the 
individual has lodged his/her income tax return for the year ended 30 June 2019 that 
includes assessable income from the business.  The tax return would need to have been 
lodged by 12 March 2020, or a later time allowed by the Commissioner.  We do not 
know whether the Commissioner will allow a later time.

The fact that a business has not lodged a BAS does not prevent it from satisfying the 
decline in turnover test.  This is due to the way that the “projected GST turnover” and 
“current GST turnover” have been defined.

10 Subsection 14(1) the Rules.
11 Subsection 10(4) the Rules.
12 Section 15 the Rules
13 Section 14 the Rules
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BASs and tax returns are late

Q What if a client is behind 
several quarters in relation 

to the lodgement of BASs and is 
also behind with the lodgement 
of income tax returns?  Is that a 
problem with JobKeeper?

A  This depends on whether the client is claiming for an eligible employee or 
whether the client is claiming for a non-employee business participant.

If an employer is claiming for an employee, the Rules do not have any reference 
to notifying the Commissioner of assessable income or GST taxable supplies.  As 
discussed above, the projected GST turnover and current GST turnover, for the 
purposes of the decline in turnover test, are based on the value of supplies made, or 
likely to be made in a period.  That is a question of fact and does not rely on what 
has, or has not, been disclosed in a BAS or income tax return.  However, in the 
practical operation of the JobKeeper scheme, the ATO is likely to check information 
given to it against lodged BASs and income tax returns.  If those documents haven’t 
been lodged, we do not know what the ATO will do.

If the client is claiming for a non-employee business participant (e.g. a partner in a 
partnership or a beneficiary in a trust) the lodgement of BASs and income tax returns 
is made specifically relevant by the integrity rules14.  These require (among other 
things) that either:

• An amount was included in the entity’s assessable income for the 2018-19 income 
year in relation to it carrying on a business and the Commissioner had notice on 
or before 12 March 2020 (or a later time allowed by the Commissioner) that the 
amount should be so included; or

• The entity made a taxable supply in a tax period that applied to it that started on 
or after 1 July 2018 and ended before 12 March 2020.  Further, the Commissioner 
must have had notice on or before 12 March 2020 (or a later time allowed by the 
Commissioner) that the entity had made the taxable supply.

It should be noted that for the purposes of this test:

• the entity is assumed to be registered for GST (even if it isn’t); and

• all supplies are assumed to be taxable supplies (i.e. not GST-free nor input taxed).

More than one business in a family

Q  If Mum has her own 
business and Dad has his 

own business, what happens under 
JobKeeper?

A In most situations, the fact that related people own different businesses will 
not affect the applicability of JobKeeper to either business.  If Mum is not an 

employee of her business and Dad is not an employee of his business, they will able 
to claim JobKeeper payments in relation to their own businesses for themselves, 
provided all other relevant conditions have been satisfied.

Q If an individual operates 
multiple businesses, when 

determining whether the decline 
in turnover test has been satisfied, 
can the individual satisfy that 
for just one business or are 
all businesses involved in the 
calculation?

A Our view is that the analysis needs to be done by including the supplies of 
all businesses.  This is due to the wording of the definition of “projected GST 

turnover” in the GST law.  Projected GST turnover is “the sum of values of all the 
supplies that you have made, or are likely to make, during that period…”.  There is no 
distinction between the enterprises that the individual operates.

14 Subsections 11(6), (7), (8) and (9) of the Rules.
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Late entry into the JobKeeper scheme

Q What happens if a business 
is unsure about whether 

it will have a 30% decline in 
turnover for the June 2020 
quarter in April and May 2020, 
but realises that it will have such 
a decline on say, 10 June 2020?  
Can it still enter the JobKeeper 
scheme?  Can it (legally) back-
date its involvement to 30 March 
2020?

A The JobKeeper scheme operates prospectively only (except for transitional 
provisions for the first two fortnights).  The scheme operates in respect of 

JobKeeper fortnights.  If an employer comes to the conclusion on 10 June 2020 
that it is going to have a greater than 30% decline in turnover and satisfies all of the 
requirements of the JobKeeper scheme, it will be entitled to JobKeeper payments for 
the JobKeeper fortnight ending 21 June 2020 and following.

Sole trader gets a job

Q A business owner has 
ceased trading for a time 

due the coronavirus.   He is 
not employed by his business. 
On 3 April 2020, he decides 
to get a job to supplement his 
income but will quit his job and 
return to his business when the 
economy recovers.  Can he get the 
JobKeeper payment?

A If he wants to be treated as an “eligible business participant” in relation to his 
business, he will need to continue to be actively engaged in the business.  Will 

his new job commitments enable him to do this?  This is a question of fact.  The policy 
is that the individual will try to keep running his business, if that is permitted.  Note 
that he will not be able to obtain the JobKeeper payment from his new employer 
because he was not employed as 1 March 2020 with that employer.

Start-up business

Q A business commenced in 
October 2019.  How is the 

decline in turnover test calculated 
for this business?

A  The business will have to rely on the alternative decline in turnover test(s) that 
will be issued, by legislative instrument, by the Commissioner of Taxation.  At the 

time of writing, none of these have been issued.

Apprentices and JobKeeper

Q Is a business that receives 
the 50% wage subsidy for 

apprentices and trainees also 
eligible for JobKeeper in relation 
to the apprentice or trainee?

A (From Treasury information)  “Eligible small businesses can receive the 50% 
wage subsidy for apprentices and trainees in the Supporting Apprentices and 

Trainees measure from 1 January to 31 March 2020, and the JobKeeper Payment.  
Where small businesses receive the JobKeeper Payment, they are not eligible to 
receive the apprentice and trainee wage subsidy from 1 April 2020 onwards”.  It is 
noted that this is not referred in the Rules.
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Employees paid less than $1,500 per fortnight

Q  Normally, a business 
pays one of its employees 

$800 per fortnight.  What must 
it do under JobKeeper?  If the 
business pays them $1,500, can 
the business ask the employee to 
work extra hours or assume other 
duties?

A If the employee is eligible, the employer must pay the employee $1,500 per 
fortnight, before tax, while JobKeeper is in operation.  Further, it is the intention 

of the Government to require the employer to contribute 9.5% of $800 to the 
employee’s superannuation fund15.  The changes needed to the superannuation law 
requiring this have not yet been enacted.

Tax & Super Australia does not comment on employment law requirements.  Please 
see the above discussion regarding amendments to the Fair Work Act.

Active participation in a business

Q Mum and Dad are in 
partnership.  Mum does a 

lot less work in the partnership 
than Dad.  Neither of them are 
employed by the partnership.  
Dad is covered by JobKeeper for 
another business.  Can I make a 
JobKeeper claim for Mum?

A Yes, provided Mum can satisfy all of the conditions.  One of those conditions is 
that Mum is “actively engaged in the business”.  This is a question of fact.  There 

is currently no guidance on what this term means.

Consolidated groups

Q  When calculating the 
decline in turnover test, are 

all members of a consolidated 
group included in the calculation?

A No.  The turnover test is undertaken on an entity by entity basis.  An entity is not 
defined to include a consolidated group.  However, the existence of the “single 

entity” rule for the purposes of the consolidations tax provisions will confuse people.  
This matter should be clarified by the ATO.

Note, however, that in determining whether the turnover of an entity is above or 
below $1 billion, it is the entity’s aggregated turnover that is used.

Restructure of business

Q A business was about to 
go through a restructure, 

should we continue with this?  
Alternatively, a business needs to 
restructure due to the coronavirus.

A Exercise great caution with restructures. These are possible but a restructure 
will cause a number of issues to arise such as change of employer, inability to 

directly compare turnovers with prior periods, employment law issues and so forth.  
Restructures will very likely require the exercise of the Commissioner’s discretions so 
as not to lose the JobKeeper benefit.

15 Page 19, Explanatory Statement of the Rules
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Trust beneficiary placed on the payroll

Q A trust operates a business.  
There are some arm’s 

length employees.  Some of the 
beneficiaries of the trust have 
been paid salary or wages in the 
past but it is somewhat sporadic.  
Is it OK to put the beneficiaries 
working in the business on 
the regular payroll so that the 
JobKeeper payment can be 
obtained for them?

A The first requirement is that the individuals were employees as at 1 March 
2020.  That will be a question of fact.  If the way in which these individuals 

are remunerated is for the sole or dominant purpose of obtaining the JobKeeper 
payments for them or increasing the amount, the actions will fall foul of the anti-
avoidance provision.

Personal services income

Q  My client operates a 
personal services business 

through a company.  No wages 
are paid to the individual involved 
but all of the income is attributed 
to him due to the PSI rules.   What 
is the position with JobKeeper in 
relation to this individual?

A The individual should be able to be classed as an eligible business participant 
and the company should be able to claim the JobKeeper payment, provided all 

necessary conditions are met.

Poor payroll records

Q My client has poor, informal 
pay-roll records.  Can 

the client claim the JobKeeper 
payment for his employees?

A Yes, but with difficulty.  The client must get their record keeping up to the 
standard required or miss out.  Certain information must be supplied to the 

ATO for each JobKeeper fortnight.  If this is not supplied, the business is ineligible.  
Also, there are record keeping requirements that have been legislated16.  If the ATO 
discovers that these records have not been kept, the entity is not entitled, and is taken 
never to have been entitled, to the JobKeeper payment.

The Commissioner can request an entity to produce the records within 28 days.

Business branches

Q If a business has a number 
of branches, is each branch 

assessed in relation to the decline 
in turnover or is the whole entity 
assessed?

A The whole entity is assessed.

16 Sections 14, 15, 16 and 17 of the Payments and Benefits Act
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Cancellation of election

Q Can a business cancel 
its involvement with the 

JobKeeper program if an election 
has been made?

A Yes.

Downturn estimation error?

Q If a business elects to be 
involved in the JobKeeper 

scheme because it projects that 
its turnover will fall by more than 
30%, what happens if the fall in 
turnover turns out to be something 
less than this?

A The answer to this is not entirely clear.  The ATO needs to give specific 
information about this.

What we can say is that the Payments and Benefits Act contains a number of 
provisions17 that deals with overpayments of the JobKeeper payments.  The entity will 
need to repay the amount and also be charged General Interest Charge.

We note that there is not a general discretion given to the Commissioner in relation to 
the calculation of the 30% downturn.  The Commissioner is given the power to make 
legislative instruments about this requirement.  There is nothing that refers to “honest 
mistakes or inadvertent errors” as is found in some other legislation.

Passive income

Q  If a business has both 
business income and passive 

income (e.g. interest and dividends), 
is the passive income taken into 
account when calculating the decline 
in turnover test?

A No.  The passive income is very likely to be input taxed income.  Input taxed 
income is not taken into account when undertaking the decline in turnover test.  It 

is specifically excluded from the definitions of “projected GST turnover” and “current 
GST turnover”.

Cash flow boost and JobKeeper

Q Can a business be eligible 
for both the cash flow boost 

and JobKeeper?
AYes.

Disclaimer

The information in this document is not advice.  It is an educational tool to be used in conjunction with a Tax & Super 
Australia webinar and for other educational purposes.  The matters discussed in this document are subject to change.  
Further, there are unclear points of law that will need to be clarified by the Australian Taxation Office, the Treasury or 
other Federal Government party.  No person should take action or not take action in relation to their financial affairs 
based on the information in this document.

17 Sections 9, 10, 11 of the Payments and Benefits Act


